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Background 

For much of Australia’s history, there has been a system of wage determination different from most other industrialised nations. This involved a system of compulsory arbitration. Under this system, most workers had their minimum rates of pay and other terms of work set out in an award. However, in the last five years there have been three major legislative changes made to Australia’s industrial relations system. These include the Workplace Relations Amendments (Work Choices) Act 2005, the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 and the Fair Work Act 2009. 

The Fair Work Act 2009

The most recent workplace changes have been set out under the Fair Work Act 2009. These new laws were enforceable from the 1st July 2009. The main aim of this act is to restore the bargaining power of employees with new general protections for employees, as well as good faith bargaining requirements.  Two early changes that carried on from the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 were the abolition of Australian Workplace Agreements (AWA) and the establishment of the ‘no disadvantage test’. Since 2010 all employees have had their pay and working conditions set out under an agreement or a Modern Award. All agreements have to pass the no-disadvantage test, known as the Better Off Overall Test (BOOT). This ensures that workers who are employed under an agreement are better off overall than under a Modern Award (FWA, 2010).

The other main workplace changes are: 
· the establishment of three Fair Work Australia institutions;	
· increasing the safety net; 
· providing bargaining assistance for the low paid; 
· the establishment of unfair dismissal; and
· three types of agreements

(i) The establishment of three Fair Work Australia institutions	

Since 2010 there have been three Fair Work Australia institutions. These are:
· Fair Work Australia; 
· The Office of the Fair Work Ombudsman; and 
· Fair Work Divisions of the Federal Court and Federal Magistrates. 

Fair Work Australia is an independent body that aims to be fast, efficient and fair. It has replaced seven agencies including the Australian Industrial Relations Commission, Australian Fair Pay Commission (AFPC) and Workplace Authority. Fair Work Australia’s functions include approval of agreements, award review, unfair dismissal, good faith bargaining orders, mediation and dispute resolution and setting and adjusting minimum wages. 

The Office of the Fair Work Ombudsman consists of Fair Work Inspectors who have the power to enter premises to monitor and enforce compliance with ‘safety net contractual entitlements’. They are also able to bring court proceedings to enforce rights and obligations (FWA, 2010). 

Under the Fair Work Act 2009 the Federal court has now a General Division and a Fair Work Division. The Fair Work Division adjudicates cases involving failures to comply with an award or National Employment Standards (NES). They also exercise judicial power for unfair dismissal claims of up to $20,000. 

(ii) Increasing the safety net

Under the Fair Work Act 2009, 4000 State and Federal Awards and instruments have been reduced to 122 new Modern Awards (industry or occupation based awards). The safety net has increased with the establishment of new Modern Awards and 10 National Employment Standards. These ten basic working conditions include: 
1.  Maximum weekly hours of work (38hrs)
2. Community service leave
3. Parental leave and related entitlements
4. Annual leave
5. 10 days personal carer’s leave and compassionate leave for each year of service
6. Request for flexible working arrangements
7. Long service leave
8. Notice of termination and redundancy pay
9. Public holidays
10. Fair Work Information Statement

In addition to these 10 National Employment Standards, Fair Work Australia unlike the AFPC will consider living standards and equal pay for equal work when considering award wage increases.

(iii)  Bargaining assistance for the low paid

Under Work Choices, all workers on an AWA had to negotiate their pay and working conditions. This included employees such as, cleaners who had limited bargaining power. However, since the 1st July 2009, employees working in areas such as, child care, aged care, security and cleaning can enter multi-enterprise bargaining agreements. This is an agreement made by a group of employees with the option of having a bargaining representative (FWA, 2010). 

(iv)  Establishment of unfair dismissal

If an employee felt that they had been unfairly dismissed by their employer, it was not possible under Work Choices to make an unfair dismissal claim unless the person worked 12 months or more for a company with 100 employees or more. The removal of unfair dismissal protection affected 3.761 million employees or 99% of all private sector firms. However, under the Fair Work Act unfair dismissal laws have not only been reintroduced but cover a greater number of employees and a wider range of circumstances. An employee can now claim unfair dismissal if the dismissal was: 

· harsh, unjust or unreasonable  and/or
· not in accordance with the Small Business Fair Dismissal Code and/or
· not a case of genuine redundancy.

Furthermore, a higher proportion of employees can make a claim after six months of service given the change in the definition of a small business. An employee can make a claim if they work a minimum of six months for a large firm and 12 months for a small firm with a small firm being defined as a business with less than 15 full time workers not 100 full time workers as previously defined under Work Choices. 

However, the employee cannot make a claim if they have worked less than this or if their income is greater than $108,300 per year and are not covered by a Modern Award or agreement. In order to provide further protection for employees, an employer must now give a valid reason why a worker may be at risk of being dismissed. This reason must be based on the employee’s capacity to do the job. There must at least be a verbal warning and ‘operational reasons’ are no longer a valid excuse (FWA, 2010). 

(v) Three types of agreements 

Under the Fair Work Act employees who are not covered by a Modern Award will have their pay and working conditions set out under one of three types of agreements. There is no longer a distinction between union and non-union certified agreements. A union can be involved in any agreement that has at least one trade union member. The three types of agreements are:
· Single-enterprise agreements
	Involving a single employer and a group of employees
· Multi-enterprise agreements
	Involving two or more employers and groups of their employees
· Greenfields agreements
A new enterprise that one or more employers are establishing or propose to establish and have no employed persons. These agreements are made with one or more relevant unions.




Initial impacts of the Fair Work Act 2009 

While the Fair Work Act has been in operation for almost two years, only some of its effects can be measured. As new agreements are made the long term effects will become more evident.  The followings sections will consider the initial impacts of the FWA on:
(i) Employee earnings 
(ii) The cost of labour
(iii) The gender pay gap
(iv) Labour productivity 
(v) Industrial disputes 

(i) Employee earnings 
There has been a growing concern from employer groups such as the Australian Mines and Metals Association (AMMA), that the Fair Work Act 2009 has not only restored the bargaining power of employees, it has also lead to excessive wage increases. In order to examine this claim, two questions need to be asked, have employees benefited from above average wages growth and has this consequently led to a wage-price spiral. 

According to recent ABS (2011b) statistics, the increase in Average Weekly Ordinary Time Earnings (AWOTE) for full-time adults for February 2011 was 3.9%.  While this suggests that wages have increased, the size of this increase is significantly below the average wage increase for the past decade at 4.9%. Moreover, the recent wage increase of 3.9% equals the 2007 level of wages growth, which was the lowest wage increase in the past 10 years. In June 2011, Fair Work Australia granted a 3.4% wage increase to the lowest wage earners. This amounts to a $19.40 weekly pay increase for those on the national minimum wage. Although these statistics suggest that while the FWA 2009 aims to restore the balance of power and working conditions of employees lost through Work Choices, this has not translated into higher wages for employees. This is further supported by the overall trend in the decline in wages as a proportion of national income. As can be seen in Figure 1, wages as a proportion of national income has fallen to 53.8% in March 2011 from 57% in 1997. ABS (2011a) data shows that wages as a proportion of income in December 2010 was the lowest level it has been since 1964. This would suggest that although there has been a recent rise in wages as a share of national income, this proportion of national income is still considerably lower than in previous years. 
Figure 1. Wages as a proportion of national income
[image: ]
Source: Adapted from ABS (2011a) Cat. No. 5206.0

One of the major criticisms of Work Choices was workers who had their wages and working conditions set out under an AWA had smaller wage increases than those on collective agreements (ABS, 2010). Therefore, given the abolition of AWAs under the FWA 2009, it was predicted that a higher proportion of employees would gain greater wage increases through moving onto collective agreements. This would suggest that the recent increase in wages as a share of national income is through workers having the option to negotiate their pay and working conditions in solidarity. This is supported by the most recent report by the Department of Education, Employment and Workplace Relations (DEEWR) (2011) which shows that the number of workers having their pay and working conditions set out under a collective agreement has reached a record high at 2.3 million employees. However, according to the ABS (2011a) not all of this increase in wages as a proportion of national income can be attributable to the FWA 2009. The ABS (2011a) suggests that 40% of this rise in the level of wages as a proportion of national income is the result of a greater number of people employed. Therefore part of this increase in wages as a proportion of national income is the result of stronger economic growth. 

Coinciding with the recent rise in wages as a proportion of national income there has been a corresponding fall in profits as a share of national income. As shown in Figure 2, profit as a proportion of national income has decreased to 27.5% in March 2011. However, this level of profit is still higher than the level recorded for March 2010 at 26.7% of income (ABS, 2011a). Furthermore, profits as a proportion of income under the FWA have been at times close to the all time high achieved in 2008. Fears that the FWA would reduce business profits and incentives to employ workers have not eventuated. 

Figure 2. Profit as a proportion of national income 
[image: ]
Source: Adapted from ABS (2011a) Cat. No. 5206.0

(ii) The cost of labour

Although, the above statistics suggest that there have been relatively small increases in the level of wages under the FWA, in order to assess whether wage-price spirals have occurred, real labour costs need to be taken into account. Supporting claims by employer groups such as the AMMA that wages are excessive, Senator Abetz on 12th April 2011 stated ‘unsustainable wages growth will lead to increased inflation, cost of living pressures and upward pressure on interest rates and job losses’ (2011, p.1). 

Despite these claims by Senator Abetz, the overall trend over the last decade has been a fall in the cost of labour (Figure 3) with the lowest level of labour costs occurring in 2010 following the introduction of the FWA. This is actually taking pressure off inflation rather than adding to it. 

Figure 3. Real labour costs
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Source: Adapted from ABS (2011a) Cat. No. 5206.0
(iii) Gender pay gap 

Despite several legislative changes, sustained gender wage gaps continue to characterise Australia labour market outcomes. One of the many negative impacts of Work Choices was the increase in the gender pay gap. For instance, the average wage for a full-time female worker declined from 87% of full-time male worker in 2003 to 84% in 2008 (ABS, 2003, 2008). Moreover, a study by Peetz and Preston (2007) found that females on AWAs earned up to 19% less than their female counterparts on collective agreements. A study by National Centre for Social and Economic Modelling (NATSEM) (2009) found that gender pay inequality cost the Australian economy $93 billion per year or 8.5% of GDP. Although these findings suggest that the abolition of AWAs under the FWA will improve the wages and working conditions of females, recent ABS (2011) data shows that the gender wage gap between males and females has widened with females now earning 82.7% of a male income.  In an attempt to reduce the gender wage gap between males and females, Fair Work Australia has taken a stand by acknowledging the gender based undervaluation of female workers in the Social and Community Sector (SACS). The SACS industry is a highly feminised workforce, with 87% of all employees being women. However, wages are as low as 50% of those doing similar jobs and industries that are male dominated in local, state and federal government positions. Although, Fair Work Australia has recognised the gender pay gap it is yet to make a decision on the amount (Moore, 2011). 

(iv) Labour productivity 

From March 2010 to March 2011 the number of hours worked by employees increased 2.9%. While this may suggest employees are working longer hours, it is not an accurate measure of labour productivity. The main measurement of labour productivity is the change in the level of GDP per hours worked. As shown in Figure 4, the level of GDP per hours worked fell 1.6% from March 2010 to March 2011. However, while this suggests that labour productivity has slowed down this is not necessarily the outcome of the FWA.  As can be seen in Figure 4, Labour productivity in Australia has been declining over the past decade. Furthermore the measurement of GDP per hour worked not only measures the contribution of labour to GDP but also capital and other factors, such as managerial efficiency and economies of scale. This would suggest that the productivity of workers is largely influenced by how well businesses are managed and the amount of capital per worker. 
Figure 4. Labour productivity
[image: ]
 Source: Adapted from ABS (2011a) Cat. No. 5206.0

(v) Industrial disputes 

It has been argued by industry groups such as the AMMA that the level of protected and unlawful industrial action will increase under the FWA. AMMA (2010) argues that changes to unions’ right of entry into premises, the reinstatement of unfair dismissal laws and the option for unions to take protected industrial action before bargaining begins will result in higher levels of industrial action. However, as shown in Figure 5 the level of working days lost was at its highest in 2008 under Work Choices.  

Figure 5. Number of working days lost 
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Source: Adapted from ABS (2011c) Cat. No. 6321.0.55.001


ABS (2011c) data also shows that the number of disputes had not only fallen in the last quarter by 33 disputes, but the number of employees involved also decreased by 6,900 workers. Furthermore, ABS (2011c) data shows that there were not only a greater number of disputes in March 2008 than in March 2011, at 39 disputes compared to 37 disputes the number of employees involved were significantly greater at 42,300 compared to 11,100. These findings would suggest that there is no real increase in the number of unlawful or protected forms of industrial action under the FWA.  
 

Conclusion 

In order to restore the rights and bargaining power of employees, new laws were set out under the Fair Work Act 2009. The key legislative changes include the abolishment of AWAs, the establishment of the no-disadvantage test, improving the safety net, the introduction of unfair dismissal laws and the establishment of three Fair Work Australia Institutions. The abolition of AWAs and the increase in the safety net will improve the rights and working conditions of employees, however, the 10 basic working conditions will be less than the 20 basic working conditions removed by Work Choices.  

Despite claims from Liberal Senator Abetz (2011), that the FWA 2009 will cause excessive wages growth and wage-price spirals, recent ABS (2011a, 2011b) data shows that the opposite has occurred. That is, there has been a fall in both the level of real wage increases and real labour costs. ABS (2011a) data also shows that as wages as a proportion of national income have declined, the level of profits enjoyed by businesses has increased. This would suggest that the claims by employer groups that the FWA would reduce business profits and the incentive to hire workers did not eventuate. Statistics also show that while labour productivity has declined this has been part of an ongoing trend for years and is not directly related to the FWA. It was also argued by employer groups such as the AMMA (2010) that increasing the power of employees and trade unions would result in greater levels of industrial action.  However, ABS (2011c) data shows that since the introduction of the FWA 2009 there have been fewer disputes and fewer employees involved in industrial action. Despite the introduction of the FWA, the gender wage gap has widened in recent years.  Fair Work Australia has recognised this issue and is presently looking into the undervaluation of female workers in the Social and Community Sector (SACS).
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