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Background 

For much of Australia’s history, there has been a system of wage determination different from most other industrialised nations. This involved a system of compulsory arbitration. Under this system, most workers had their minimum rates of pay and other terms of work set out in an award. However, in the last five years there have been three major legislative changes made to Australia’s industrial relations system. These include the Workplace Relations Amendments (Work Choices) Act 2005, the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 and the Fair Work Act 2009. 

Between 2006 and 2008 all persons employed by corporations, under the jurisdiction of the Commonwealth, Victoria or Territories were governed by the Workplace Relations Amendments (WorkChoices) Act 2005. This amounted to 80 percent of Australia’s Workforce.  All employees who were covered by WorkChoices had their pay and working conditions governed by the Australian Fair Pay Commission (AFPC).  This act was considered by many (Peetz, 2007) to be the most revolutionary changes in Industrial Relations (IR) legislation. Some of the key changes included the abolition of the ‘no disadvantage test’, the introduction of Australian Workplace Agreements (AWAs) and the reduction in the number of basic working conditions to five conditions. 

However, the most recent workplace changes have been set out under the Fair Work Act 2009. These new laws were enforceable from the 1st July 2009. The main aim of this act is to restore the bargaining power of employees with new general protections for employees, as well as good faith bargaining requirements.




The impact of WorkChoices

Before WorkChoices was enforced the OECD (2004) ranked Australia 22nd out of 28 OECD countries for employment protection. After WorkChoices was implemented Australia’s position fell to 25th out of 30 OECD countries for employment protection (OECD, 2009). This was the consequence of a loss of free bargaining and choice for employees. For instance, employers could offer an Australian Workplace Agreement (AWA) as a condition of employment, for under the act it was not considered duress for employers to insist that employees sign an AWA as a condition of being employed. In addition, workers could be dismissed for ‘operational reasons’ which extended to include economic, structural or technological reasons. This provided a loophole for employers where they could rehire workers on lower wages and working conditions, such as in the case of the Cowra Abattoir workers. 

Although the Government at the time argued that WorkChoices would create more jobs, lift wages and result in a stronger economy, WorkChoices had the opposite effect on the economy. WorkChoices did not solve the challenges facing the economy at the time. These challenges included: 
· Increasing Australia’s productivity
· Overcoming a skills shortage
· Improving living standards

(i) Increasing Australia’s productivity

In regards to productivity there is no evidence to suggest that a more decentralised wage fixing system will increase productivity. The chart below suggests that the higher the award dependency the higher the labour productivity.  According to Peetz (2007) the economic miracle of rising labour productivity has not yet materialised. According to the OECD (2007) Australia’s labour productivity growth was 23rd highest out of 32 countries in 2006. 





Figure 1.  Industry labour productivity growth and award dependency 2002-03 to 2003-04
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Source: Adapted from ACCI (2004 p. 12)


(ii) Overcoming a skills shortage

In 1994 the Government introduced unfair dismissal laws. Employers argued that they would be more inclined to hire workers if they were not penalised should they wish to sack them. However, when unfair dismissal was introduced in 1994 employment growth equalled 3.9%.  When unfair dismissal was abolished employment growth was 2.6%. Therefore removing unfair dismissal did not create jobs but rather reduced the rate of employment growth. Likewise WorkChoices did not reduce the skills shortage. For example, WorkChoices’s attempt to reduce the skills shortage involved encouraging school based apprenticeships. While there is a need to increase the number of tradesmen having more apprenticeships this may not translate into an increase in the supply of labour. A key problem related to the skills shortage is the attractiveness of the occupation. For example, According to Australian Institute of Health and Welfare (AIHW) (2008) there are 41,000 registered nurses in NSW who do not work in the profession. Part of the solution must be higher pay and working conditions. However, WorkChoices threatened existing pay and working conditions. For example, AIHW (2008) reported 16,000 nurses were working more than 50 hours per week. 




(iii) Improving living standards 

Under WorkChoices the Australian Fair Pay Commission (AFPC) refused to grant any wage rise in 2009 and provided minimal increases in some other years. In addition to this the 18 month gap between the final decision of the Australian Industrial Relations Commission (AIRC) and the first decision of the AFPC meant real wages for those on the award wage had declined (Workplace Express, 2006). With the removal of the no-disadvantage test this award wage became the basis for wages and working conditions for those on AWAs and collective agreements.  Previously under the ‘no disadvantage test’ proposed agreements were compared to the totality of award pay and conditions which included penalty rates, overtime conditions, shift penalties, bonuses and allowances. The removal of the ‘no disadvantage test’ meant that for some workers who had moved from a collective agreement to an AWA they would be worse off. 

Moreover, Peetz (2007) argued that employees on AWAs did not receive the wage increases that the Government implied WorkChoices would deliver. Under WorkChoices those who were on collective agreements received an average annual wage increase of 3.6 percent or 3.9 percent if represented by a union. The average annual wage increase for those on AWAs was 2.2 percent. These findings suggest that solidarity translates into bargaining power yet the aim of WorkChoices was to reduce solidarity and third party intervention.  

The overall impact of WorkChoices on wage relativities saw a decline in wages as a share of total factor income as shown in Figure 2. From 2005 to 2008 wages share of total factor fell from 54.2 percent to 53.3 percent. These levels are significantly below the 61.1 percent of 1983 and shows the steady decline from the 56.2 percent in 1997 when the Howard government came in to power. From 1997 to 2008 profits share of factor income rose from 22.7 percent to 26.5 percent. 







Figure 2.  Wages as a proportion of national income
[image: ] Source: Adapted from ABS cat no. 5206.0 (2009)

Furthermore, the Office of the Employment Advocate (OEA) (2006) states that 100 percent of all AWAs cut at least one ‘protected award condition’ and that: 

· 64% cut annual leave loading; 
· 63% cut penalty rates;
· 52% cut shift work loadings;
· 51% cut overtime loadings;
· 48% cut monetary allowances;
· 46% cut public holiday pay;
· 40% cut rest breaks
· 36% cut declared public holidays; and 
· 22% provided workers with no pay rise (some up to 5 years). 

WorkChoices was less family friendly than the previous IR system. The OEA (2006) found that 75 percent of all AWA’s did not have provisions for family-friendly work arrangements. Only seven percent of those on AWA’s had paid maternity leave, six percent had annual leave and two percent had access to single days of annual leave.

A study by Baird, Cooper and Oliver (2007) discovered that families found it increasingly difficult to meet daily expenses. Baird, Cooper and Oliver (2007) argue that workplace changes such as, the abolition of unfair dismissal and reductions in pay and working conditions had resulted in the inability to meet mortgages and personal debts and created for many families a financial crisis. This in turn led to a loss of self esteem and confidence and feelings of embarrassment. Another noticeable finding in this report was the growth in unpredictable and unstable hours impacting upon caring roles. 

While in Australia, the Australian Fair Pay and Conditions Standard (AFPCS) reduced pay and working conditions to five minimum conditions other OECD countries had designed more family-friendly conditions such as increased support for working carers, increased paid leave and reduced unsocial working hours. 

The Fair Work Act 2009

The most recent workplace changes have been set out under the Fair Work Act 2009. These new laws were enforceable from the 1st July 2009. The main aim of this act is to restore the bargaining power of employees with new general protections for employees, as well as good faith bargaining requirements.  Two early changes carried on from the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 were the abolition of AWAs and the establishment of the ‘no disadvantage test’. From 2010 all employees will have their pay and working conditions set out under an agreement or a Modern Award. All agreements will have to pass the no-disadvantage test, known as the Better Off Overall Test (BOOT). This ensures that workers who are employed under an agreement are better off overall than under a Modern Award.

The other main workplace changes are: 

· the establishment of three Fair Work Australia Institutions;	
· increasing the safety net; 
· providing bargaining assistance for the low paid; 
· the establishment of unfair dismissal; and
· three types of agreements

(i) The establishment of three Fair Work Australia Institutions	

From 2010 there will be three Fair Work Australia Institutions. These are:
· Fair Work Australia; 
· The Office of the Fair Work Ombudsman; and 
· Fair Work Divisions of the Federal Court and Federal Magistrates. 

Fair Work Australia is an independent body that aims to be fast, efficient and fair. It has replaced seven agencies including the AIRC, AFPC and Workplace Authority. Fair Work Australia’s functions include approval of agreements, award review, unfair dismissal, good faith bargaining orders, mediation and dispute resolution and setting and adjusting minimum wages. The Office of the Fair Work Ombudsman consists of Fair Work Inspectors who have the power to enter premises to monitor and enforce compliance with ‘safety net contractual entitlements’. They are also able to bring court proceedings to enforce rights and obligations. Under the Fair Work Act 2009 the Federal court has now a General Division and a Fair Work Division. The Fair Work Division adjudicates cases involving failures to comply with an award or National Employment Standards (NES). They also exercise judicial power for unfair dismissal claims of up to $20,000. 

(ii) increasing the safety net; 

Under the Fair Work Act 2009, 4000 State and Federal Awards and instruments have been reduced to 122 new Modern Awards (industry or occupation based awards). The safety net has increased with the establishment of new Modern Awards and 10 National Employment Standards. These ten basic working conditions include: 
1.  Maximum weekly hours of work (38hrs)
2. Community service leave
3. Parental leave and related entitlements
4. Annual leave
5. 10 days personal carer’s leave and compassionate leave for each year of service
6. Request for flexible working arrangements
7. Long service leave
8. Notice of termination and redundancy pay
9. Public holidays
10. Fair Work Information Statement

In addition to these 10 National Employment Standards, Fair Work Australia unlike the AFPC will consider living standards and equal pay for equal work when considering award wage increases.

(iii)  bargaining assistance for the low paid; 

Under WorkChoices, all workers on an AWA had to negotiate their pay and working conditions. This included employees such as, cleaners who had limited bargaining power. However, since the 1st July 2009, employees working in areas such as, child care, aged care, security and cleaning can enter multi-enterprise bargaining agreements. This is an agreement made by a group of employees with the option of having a bargaining representative. 

(iv)  establishment of unfair dismissal

Under WorkChoices if an employee felt that they had been unfairly dismissed by their employer, it was not possible to make an unfair dismissal claim unless the person worked 12 months or more for a company with 100 employees or more. The removal of unfair dismissal protection affected 3.761 million employees or 99% of all private sector firms. However, under the Fair Work Act unfair dismissal laws have not only been reintroduced but cover a greater number of employees and a wider range of circumstances. An employee can now claim unfair dismissal if the dismissal was: 

· harsh, unjust or unreasonable  and/or
· not in accordance with the Small Business Fair Dismissal Code and/or
· not a case of genuine redundancy.

Furthermore, a higher proportion of employees can make a claim after six months of service given the change in the definition of a small business. An employee can make a claim if they work a minimum of six months for a large firm and 12 months for a small firm with a small firm being defined as a business with less than 15 full time workers not 100 full time workers as previously defined under WorkChoices. 
However, the employee cannot make a claim if they have worked less than this or if their income is greater than $108,300 per year and are not covered by a Modern Award or agreement. In order to provide further protection for employees, an employer must now give a valid reason why a worker may be at risk of being dismissed. This reason must be based on the employee’s capacity to do the job. There must at least be a verbal warning and ‘operational reasons’ are no longer a valid excuse. 

(v) Three types of agreements 

Under the Fair Work Act employees who are not covered by a Modern Award will have their pay and working conditions set out under one of the three types of agreements. There is no longer a distinction between union and non-union certified agreements. A union can be involved in any agreement that has at least one trade union member. The three types of agreements are:
· Single-enterprise agreements
	Involving a single employer and a group of employees
· Multi-enterprise agreements
	Involving two or more employers and groups of their employees
· Greenfields agreements
A new enterprise that one or more employers are establishing or propose to establish and have no employed persons. These agreements are made with one or more relevant unions.
Possible implications 

(i) Modern Awards

Even though Modern Awards were introduced on the 1st January 2010, the majority of Modern Awards have ‘transitional provisions’ that are spread over a five year period starting from the 1st July 2010. The ‘phasing in’ will occur in 20 percent increments. For example, if the adult wage was $10 per hour under the pre-existing award and the Modern Award states $15 per hour, the ‘Transitional Amount’ is $5 or $1 (20%) per year. This means that from the 1st July 2010, the new rate would be $11 per hour. Conversely, if the adult wage rate under the pre-existing award is higher than the adult wage under the Modern Award then the reduction will also be progressively phased in. For example, if the adult wage was $15 per hour under the pre-existing award and the Modern Award states $10 per hour, then the new rate would be $14 per hour from 1st July 2010. This suggests that workers in the same occupation and/or industry over the next five years could be on different pay arrangements (FWA, 2010). 

However, Fair Work Australia (FWA) (2010) state ‘the introduction of modern awards is not intended to result in a reduction in the take-home pay of employees or outworkers’. To ensure that this does not take place the Government has introduced take-home pay orders. This is where an employee and/or union can apply in writing to FWA if they experience a reduction in their overall take-home pay for the same rostered hours. However, because take-home pay orders refer to a worker’s take-home pay and not their hourly wage rate, a worker can only make a complaint if their pay has reduced for working the same rostered hours. FWA will then consider whether the reduction is minor or insignificant and if the employee had been compensated in other ways for the reduction. 

(ii) Enterprise Bargaining Agreements (EBA’s)

The scrutiny of EBA’s is far more rigorous by FWA than before. In order for FWA to pass an EBA the organisation needs to: 
· follow the pre-approval process
· contain flexibility and consultation clauses
· ensure a dispute resolution process and 
· pass the Better Off Overall Test (BOOT) 

The scrutiny of EBA’s by FWA can been seen in the recent high profile case of McDonalds. Despite the McDonalds Australia Enterprise Agreement 2009 being approved by the Shop Distributive and Allied Employees Union (SDA), FWA refused to pass the EBA. Commissioner McKenna on behalf of FWA argued that McDonalds failed to meet the above criteria, including the pre-approval process. FWA argued that McDonalds failed to give notice to all employees about voting on the agreement, and failed to give all employees a copy of the National Employment Standards (NES). FWA also found that McDonalds failed to sufficiently explain the terms of the agreement to all workers of different abilities such as, catering for the youth and disabled. The EBA was also rejected as McDonalds had also attempted to pay employees working in Territories no penalty rates (decreasing their hourly rate by 20 percen)t and tried compensating workers in Queensland for a loss of a range of conditions with the national minimum wage (Dalton et al., 2010)

While EBA’s have to pass the Better Off Overall Test (BOOT), this does not guarantee that workers are better off when moving from one agreement to another. The BOOT ensures that EBA’s are benchmarked against Modern Awards, that is, workers are no worse off under an EBA than under a Modern Award. However, this does not take into consideration the totality of pay and working conditions. As a result some workers may loose pay and entitlements through a loss of bargaining power when moving from one agreement to another and the agreement will not fail the test so long as it contains the basic wage and working conditions of a Modern Award (FWA, 2010) 

Conclusion 

There have been a number of legislative changes made to Australia’s industrial relations system over the past five years. The first of a series of changes was set out under the Workplace Relations Amendments (Work Choices) Act 2005. This act was considered by many (Peetz, 2007) to be the most revolutionary changes in Industrial Relations (IR) legislation. Changes such as, the abolition of the no-disadvantage test, the introduction of Australian Workplace Agreements (AWAs) and the reduction in the number of basic working conditions to five conditions had reduced the rights and working conditions for many Australian workers.  While the aim of WorkChoices was to create more jobs, raise wages and promote a stronger economy, WorkChoices had the opposite effect on the economy. In addition to this WorkChoices did not solve the challenges facing the economy at the time. These included increasing Australia’s productivity, overcoming a skills shortage, and improving the living standards of Australians. In order to restore the rights and bargaining power of employees, new laws were set out under the Fair Work Act 2009. The key legislative changes include the abolishment of AWAs, the establishment of the no-disadvantage test, improving the safety net, the introduction of unfair dismissal laws and the establishment of three Fair Work Australia Institutions. While there is hope that the abolishment of AWAs and the increase in the safety net will restore the rights and working conditions of employees, the 10 basic working conditions will be less than the 20 basic working conditions removed by WorkChoices.  Although employees and trade unions are hopeful that Fair Work Australia will lift the minimum wage for workers, Fair Work Australia like the Fair Pay Commission will consider the current state of the economy including the level of unemployment. While the establishment of the no-disadvantage test and the introduction of unfair dismissal laws will ensure greater protection for workers, under current legislation employers are only required to provide one warning and then workers can be dismissed. The impact of the Fair Work Inspectors is unknown. Whether they will have sufficient power and numbers to deal with the level of compliance of the new laws has yet to be seen. 
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